PRIVILEGED AND CONFIDENTIAL 
ATTORNEY/CLIENT COMMUNICATIONS 


' \ 


REPORTERS: Allen R. Purvis 
Janet L. Johnson 

TRIAL REPORT 

SUMMARY/TESTIMONY/PROJECTION 

CASE NAME: Cipollone DATE: 21-Apr-88 p.m. PAGE 1 OF 4 

SUMMARY: 

After Dr. Sommers' testimony was concluded this afternoon, 

Decker conducted his direct examination of Dr. Furst. 

WITNESS: Dr. Sheldon C. Sommers 

IDENTITY: Defendants' Specific Causation Expert and Former 

Scientific Director of CTR 

EXAMINER: RE-CROSS: Marc Edell TIME: 0 hrs. 10 min. 

RE-REDIRECT: Patrick Sirridge TIME: 0 hrs. 10 min. 

RE-RE-CROSS: Marc Edell TIME: 0 hrs. 05 min. 

TESTIMONY: 

The recross and redirect focused on Sommers' explanation that 
lawyers never attended any of the CTR meeting where grants were 
discussed and voted on. 

WITNESS: Dr. Arthur D. Furst 

IDENTITY: Defendants' General Causation Expert 

EXAMINER: DIRECT: Francis Decker TIME: 1 hrs. 45 min. 

TESTIMONY: 

Dr. Furst took the stand at 2:40 p.m. He is a 73-year old 
toxicologist who received his Ph.D. in Chemistry from Stanford 
University. He has been a professor of pharmacology at Stanford 
University and is Professor Emeritus of toxicology at the University 
of San Francisco. He has consulted extensively for private business 
and governmental agencies such as NASA and NCI. In 1969, he took 
a one-year sabbatical from San Francisco and consulted with CTR 
while he also served as a visiting professor of pathology at 
Columbia University. Furst explained that the field of toxicology 
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Son].y recently adopted the concept of board certification and he was 
board certified three years ago. There are fewer than 24 board 
certified toxicologists in the United States. Edell did not object 
to Furst's qualifications in toxicology but questioned Furst as to 
whether there were specialists in the field of carcinogenesis. 

When Furst identified himself as one of the few experts in that 
area, Edell had no further voir dire. 

Furst began by stating his opinion on causation - - he does 
not believe that it has been proven that cigarette smoking is a 
cause of lung cancer. He explained that he was not saying that 
cigarette smoking does not cause lung cancer but only that it has 
not been proven. Furst noted that proving causation is difficult 
and requires more than one criteria. Furst explained that both 
epidemiological and animal experimental work is necessary to prove 
causation in the area of chronic diseases. He gave examples of 
epidemiological studies which suggested that coffee causes 
pancreatic cancer but which could not be duplicated by animal 
experiments to show why evidence in both areas is needed. 

Decker then had Furst stand in front of the jury and review a 
chart of the criteria for valid animal experiments in the field of 
carcinogenesis which Furst authored and which are now widely 
accepted. First, the substance to be investigated must be well 
defined if the results of the experiment are to be applied to the 
human experience. For example, Furst suggests that it is not valid 
to use tar condensate in animal studies but rather the focus should 
be on fresh, whole smoke. Secondly, an appropriate animal must be 
selected and healthy animals, free of diseases such as the Sendi 
virus which causes squamous metaplasia, must be used. The route of 
administration must be as close to the human experience as possible 
and that is why he believes inhalation rather than skin painting is 
the better test. The dose must be as realistic as possible and 
both shelf and sham controls must be used to establish the 
background rate of cancer. Shelf controls are not exposed to any 
laboratory procedures while sham controls are handled as the 
experimental animals even though they are not given smoke to see 
if the increased stress may be a factor. Furst explained that the 
experiment must be continued for a lifetime since cancer is a 
disease of older age and tumors only appear in the last half of 
the animals' lives. The experimenter must also be certain to verify 
that the results obtained are really cancer and this requires a 
trained pathologist who is experienced in animal pathology. 

Finally, Furst's criteria require that the research be duplicated 
in another laboratory and the positive results should also be 
confirmed in another species. 

In describing the "route of administration" of the substance 
as important, he referred to Homburger's experiment where he blew 
whole, fresh smoke on the backs of mice but obtained negative 
results. Furst said "I just wish he had published that." Furst 
emphasized that he was not saying that mouse skin-painting wasn't 
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'(Useful, but he thought experiments following his criteria would 
yield better results. 

After the break, Decker had Furst describe how grant money is 
used by institutions to buy animals, pay overhead and pay laboratory 
assistants. Furst acknowledged that he had received CTR grants of 
several hundred thousands dollars for his smoke inhalation work. 
Furst then described the results of his smoke inhalation experiments 
and the fact that his experiments yielded negative results. When 
Furst began to explain that he could not possibly have duplicated 
his animal smoke inhalation experiences in 1940 because of World 
War II and the absence of aluminum and other metals, Darnell 
objected to his state-of-the-art opinions as being outside the 
scope of his expert report and their objection was sustained. 

Furst explained that after his own animal inhalation 
experiments had been completed, he kept interested in the field 
and followed the CTR funded "mega-mouse" inhalation work done by 
Microbiological Associates. He testified that that study showed 
that no animals developed squamous cell cancer of the lung. He 
also described other work and concluded that there had never been 
a valid animal study that had induced squamous cell carcinoma. He 
then stated "If you can't get results in a valid experiment, you 
must say that something has not been proven," Decker concluded by 
having Furst testify that his views on smoking and health were 
known recently when he was selected as one of the four fellows of 
the American College of Toxicology. 

Rather than beginning his cross, Edell requested to commence 
in the morning and advised that his cross of Furst should be 
finished by noon. 

After the jury was excused, Bleakley expressed his concern to 
the judge about the judge's permitting Edell to introduce exhibits 
into evidence during the defendants' case when he had not allowed 
the defense to introduce evidence during the plaintiff's case. 

The judge acted surprised and claimed he was confused as to what 
was happening when he permitted this to done but ultimately said 
that he would treat both sides the same way. 

ASSESSMENT: 

Furst is a vigorous 73 and testified in a comfortable and 
animated manner. The jury seemed attentive as he described his 
personal experience in doing studies, including his description of 
how he noticed during his first smoke inhalation study that the 
mice became coated with the smoke condensate but would clean 
themselves off during the night thereby effecting the results. 

Decker requested permission from the court to use a large 
blowup chart which had black magnetic panels covering each of the 
ten criteria for valid animal experience. The judge asked if Edell 
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hail any objection to what was, in essence, a blank chart and 
everyone laughed. 

In recognition of the fact that Furst's direct was concluded 
in one hour and 40 minutes and resulted in only one objection, 
Sarokin said (after the jury left) "In view of the length of 
Mr. Decker's examination, I would like for him to do all of the 
witnesses from this point on." 

Even though Darnell objected to Furst's testimony as being 
outside the scope of his direct and even though Darnell took Furst's 
deposition, it appears Edell will do the cross. 

PROJECTION: 

If Edell's representations are accurate that he will finish 
his cross of Furst by noon, Miller will go on direct testimony 
tomorrow. If for some reason Furst does not conclude until mid¬ 
afternoon, defendants may substitute the reading of deposition and 
wait to begin Miller until May 2 when court resumes. 

Monday, April 25 -- Judge Sarokin's motion day --no Cipollone 
trial. No report will be transmitted. 

April 26 through April 29 -- Court will not be in session; 

Judge Sarokin will be out of town. No reports will be 
transmitted. 

Monday, May 9 -- Judge Sarokin's motion day --no Cipollone 
trial. No report will be transmitted. 

Friday, May 13 -- Court will not be in session; reason unknown. 
No report will be transmitted. 

Monday, May 16 -- Court will not be in session; reason unknown. 

No report will be transmitted. 

Monday, May 23 -- Judge Sarokin's motion day -- no Cipollone 
trial. No report will be transmitted. 

Monday, May 30 -- Court holiday -- Memorial Day. No report 
will be transmitted. 
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